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41. COMPENSATION, COMPENSATORY DAMAGES AND
TYPES OF LOSS #

(Cgmpensation means the award of a sum of money which, so far as
money can be so, is equivalent to the claimant’s loss) The loss may be
pecuniary (that is, a loss of wealth) where the equivalence to the
claimant’s loss can be precise; or non-pecuniary (for example, pain,
suffering and loss of amenity, loss of reputation, and mental distress
generally) where the sum to be awarded as compensation cannot be
precisely equivalent to the loss and where the only way to ensure
consistency of awards is through conventionally @Mﬁgw
The remedy concerned to achieve compensation for torts reac
of contract is compensatory damages (that is, damages concerned to
compensate). This is almost always a common law remedy although, as
we shall see in chapter 16 below, equitable compensatory damages
awarded in addition to, or in substitution for, specific performance or an
injunction, may also be awarded for a tort or breach of contract.
By an award of damages a sum of money assessed by the court is

required to be paid by the defendant to the claimant. \The usual functio
of damages is compensation; that is, damages are usually com ator}f%
But it would be a mistake to imagine that damages and(compensation\are ., %=
Synonymous. This is because some awards of damages are non-_ ‘\a
compensatory: ie damages may also be punitiye or restitutionary or <
nominal or contemptuous. In this part of this book, we are solely %i,-'
u“{ concerned with compensatory damages. e _ & —
ot This and the following fourteen chapters examine in detail the law on  f€ce /
daryCOMpensatory damages. The first seven chapters (chapters 2 to 8) cover

thc_gfnt'ral principles of assessment and equip one with all that is

baﬂlffally needed to assess compensatory damages, whatever the type of

0S5 in question, The subsequent five chapters (chapters 9 to 13) then put

NSl

Strictly speakin , this refers to unliquidated damages. For liquidated damages’ for breach of
€ontract, see bejow, ch 19.
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ha ter j '
;[ c]:mtract- _—— consider in a little more depth here the fiy, i

. " 2 Enlal
It is convenien iary and non-pecuniary loss and to explai
division l.}c.tww:jf tepes of loss adopted in chapters 9to 13, the
further diviston ndamental division between pecun;

with the fu .
iz Sﬁrr:;nai- loss, money can be o 0 the
non-pec ’

but not for the latter. As Lord Diplock said in Wright v British p,: f_:
LV

o N n.pecuniary] loss 15 nOt suscepuble.of measurement in oy
ﬂfdf;'lgu[;zz?ufﬁfch th?E]lSSESSOI‘ of damages arrives cannot be otherﬂ]:i
art_ll{i}filsal d.i;,;inctiﬂﬂ does not mean that there are never any difficultie 2
assessing pecuniary 10ss; for while in some cases compensation fy
monetary loss is mathematically obvious and exact (for example, pre-trig
expenditure), in most instances the uncert‘amtles of .what would hae
happened but for the wrong, and of what wﬂl. happen in the future, make
the assessment of even the loss of monetary income (eg loss of earnings
problematical. Similarly, while reliance on market values is often the mos
accurate method of assessing pecuniary loss for, for example, propeny
damage, any attempt to put a value on anything, other than money itself,
involves some approximation. So the distinction is not between losses
where the compensation is precise and losses where it is imprecise
Rather it is between losses which are of wealth, and can therefore be
m%dﬂ)’ translated into money, and other losses.
thcyu:i:fv;’é";l:;cunlaw 105:'scs are not losses of wealth, how c:facﬂ)‘maz
s sk iap I‘ignm.llarﬂd-' The traditional judicial approat{h is mh,s :
inconvenience. and lols::(:l:‘mary 10§S, namely loss of amerl{ty, P o
and as losses (;Ver and ag reputation, as a,mal_ogous to proprfl_ﬂhfzﬁ' eSS
such heads of Jogs, ove the claimant’s distress or loss 0 I:lll’s ”

» I contrast to pain and suffering and mcntaldamw
e

are lhcrt:forc ass . "
. CSSEd Ob ectivtl . L th
or his unconsciousness Bl y with the severe distress of roach:

while pain anq s being regarded as irrelevant. On this app™™ ¢
suffy ! b s
the degree of diStre::Tg and mental distress are compared I [i‘;miaﬁ-

uffered by the claimant, the other non-p

2 (193] 9
i AC 713 i
2Q) Som Lid y Shophory 1o0ilar judici . na [1900) 19
QB 32 5, 335, ﬁ%ﬁ"gm [1964) til(] :ﬁlglait;;%mcms, seeA'TI‘u Mﬁﬂﬂ;mh - 7]

» 0% Heil v Rankin [2001] QB 572 at 293.
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Compensation, compensatory damages and types of loss 31

Josses are compared by exa;mming the extent of the interference with
ond the importance of, the ‘personal asset’ affected. ’
An alternative and preferable view is that to treat any non-pecuniary
loss aS analogous o a property IOSS_is unrealistic and that ultimately all
non.pccuniar}' ’1055 1s concer ned with the claimant’s distress or loss of
happiness. Taking this approach the different heads of non-pecuniary
Joss must simply be regarded as different types of distress with the head
of ‘mental distress’ being a residual category. In practice this approach
would rarely lead to different results than the traditional judicial one for
the courts would need to treat a particular personal injury or physical
inconvenience or loss of reputation as affecting individuals’ happiness in
essentially the same way, just as they already do, for example, in assessing
ain and suffering damages. So adoption of the alternative approach
would not mean that the claimant who has made the best of his
misfortune would be likely to recover less than the claimant who has not,
nor that a claimant would be encouraged to present a long face to the
court. But the alternative view does provide a sound theoretical
explanation for non-pecuniary loss and hence for why, for example, some
non-pecuniary losses are regarded as more serious than others.
Moreover, there would be at least two practical differences. First, severe
distress suffered by the claimant would merit higher damages under any
of the heads of non-pecuniary loss and, secondly, an unconscious
claimant would recover nothing for non-pecuniary loss.

Whichever of the two approaches is taken — and as yet there is little
judicial support for any departure from the first traditional view — there
ought to be uniformity between awards. In other words, similar awards
should be made for similar non-pecuniary losses and more serious losses
should be compensated by higher awards. This is dictated by th.c essential
justice of like cases being treated alike. It also gives some certainty to the
law which in turn aids out-of-court settlements. .

Since the virtual elimination of jury trials in personal Injury cases,
uniformity has indeed become the prime feature of damages for pain
and suffering and loss of amenity, with judges relying on a tariff system.
Similarly in Fatal Accidents Act 1976 cases there 15 2 fixed statutory sum
for bereavement. There would also seem to be an awareness of the neteac}
qu uniformity in respect of other nnn-pCCt_miafY losses, such a:;,]mcn -
distress, although the survival of jury trials in defamation cases nampe

Putting this into effect for tortious loss of reputatior:
Of course the emphasis on uniformity in no sense

IEV 1 5 . . Wh ] f
el of award is reached in the first place 2 ring resulting from

damages for loss of amenity and pain and sufle
: ty and pal
blindness he assessed at (say) £140,000 rather than £1,000? The courts
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It follows from this discutssion that one waydm d‘“d? ﬂ?t
for the purposes of examining compensatory damages is sun[{ly 0 divige
between pecuniary and non-pecuniary loss. But ultimately it hag b,
considered preferable in this chapter to make a different ang More
detailed division of types of loss which, it 1s l{ellcved, acco
the way lawyers are used to confronting ~and ing  aboy
compensatory damages. The division adopted is _thercforc as follows
pecuniary loss (except consequent on personal injury, death or log g
reputation); personal injury losses; losses on death; loss of reputation; and
mental distress or physical inconvenience (except consequent on personal
injury or death).

It should be emphasised finally that this book’s approach w
compensation is novel in not dividing torts and breach of contract and
then examining compensatory damages for different torts and contract

respectively. There are many common approaches to compensation
whether the cause of action

. be tort or breach of contract, and in order 0
bring these out it has been considered preferable to cxam:l:
compensatory damages in respect of the diff f loss with the
tort/breach of con pect of the ditlerent types o

tract divid i ' re helpful
under each of those types. ide then being recognised, whe

rds more wig,

Eg Rouwley & Longon, gng
20QB 429 a1 443 and North Western
Below, pp 186,167

. v Aulocar
5('(' (_:;nt Aw?ld

(193¢
Rly Co (1873) LR 931; Seott v Mui
v Dyson [1967] 1 ‘( ]l 8 Exch 221 at

: porie
497 at 1501; Heil v Rankin (2001 &

o -

Transpoy,
Accident Compen 119681 2 QB 522 at 340-341.

The Law (6th edn, 1999) pp 135-1%
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THE COMPENSATORY AIMS 3

o tory damages for b .
aim of compensd . : reach of contrac
a ¢ into as g‘DDd a position as 1t would have been o ﬂt' ltShLDC];ut the
+ad been PE rformed_JFor tort the aim of compensatory damages is to put
[;t- claimant 10t aS good a position as it would have been in if - t]::“
tad been committed. ‘ 5 3
These compensatory aims are of fundamental importance. T
ide the whole process o}‘ assessment. They clarify in g:ncral iemzef
aubject 10 the limiting principles considered in chapter 6 — the losses
hich compensatory damages ;m: concerned to cover.
The classic contract case laying down the aim of compensat
damages 1 Robinson v Harman’ in which Parke B said: R

‘The rule of common law is that where a party sustains a loss by reason of a breach of
so far as money can do it, to be placed in the same situation with respect

The
(].lilﬂan

contract he is,
10 damages as if the contract had been performed.’

{ord Blackburn’s statement in Livingstone v Rawyards Coal Co,® a case
concerning trespass to goods, is probably the most cited tort authority on

this. He said that the measure of damages was:
. that sum of money which will put the party who has been injured, or who has
suffered, in the same position as he would have been in if he had not sustained the
wrong for which he is now getting his compensation or reparation.’
Many subsequent cases contain equally clear expressions of these central
aims.”
For shorthand purposes, the two aims can be linked by saying that the
aim of compensation is to put the claimant into as good a position as if
no wrong had been committed. However, if one does combine the two
aims in that way, one must be aware that very different results may ensue
depending on whether the duty broken was a positive or a negative one;
and that typically contractual duties are positive (hence the separate

b

:‘333; 1 ixrh 850 at 855.

' Cas 25 at 39. s
kg for brc?;:h of contract. Wertheim v Chicoutimi Pulp Co [1911] AC 301 at 307; Bnhs-':
Westnghouse Co 5 Underground Electic Rlys Co of London Lid [1912] AC E73 2 689; Monard
8 Co Lid v Karlshamns Oliefabriker [1949] AC 196 at 220, The Heron 11 [1969] 1 ﬁ;ﬂ 38?11106 -
%& ¢ Olby (Irnmongers) Lid [1969] 2 QB 158 at 167; Tibo v Waddell (Ne 2) “3; 7] ( Haspial
128 334; Radford v De Froberotle [1977) T WLR 1262 at 1268; £ L e o
Ry 116 [2003) UKHL 52, [2003] 4 All ER 987 at paré 130. For torts, 86 Sgatwl g
Pl 1950] 3 KB 43 a1 49, Briish Transport Commisson v Gourly (19581 G "y Popertis
ok o ¢ Camden and Lsigton Area Health Auhority [1989) ACC L0 a VO i Cibun
[199] ‘gj,tg“{;ﬁm C@% [1980] | WLR 433 %59  Suigeal UKHL 52, 2003
4 All E.R 987 at pdrftlgg[f Darlington Moemorial Hospital

w0 oo
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Hlustrated by refe the claimant buys a car: The seller falsely mis =

5 :

Say, for examp_lﬂs contractual warranty, that the car is only iﬁ:s;:i
. oS a4 .

K{dh?:; f::ltd iﬂ‘:t?our years old. The claimant pays £5,000. The Marke;

0ld.

arold car (but with the otl'.ter characteristics -~ ,
value t;fc 2;611_&_3 gl?aghc car the clailjﬂant buys) 15 £3,300 but the valu[;a:f
gi‘en::ar he actually receives (given its re:-.}l age) 18 £4,000.

If the claimant keeps the car and brings a claim for C_lamages for the
rortious misrepresentation (whether f:or the tort of: deceit or the tort o
negligent misrepresemation), the aim 1s to put h_lm Into as gﬂfld a position
as if he had never entered into the contract. Hls damages will be £5,00
— £4,000 = £1,000. But if he brings an action for breach of contrag,
that is, for breach of the contractual warranty as to the age of the car, the
aim is to put him into as good a position as if the statement had been
true. His damages will be £5,500 — £4,000 = £1,500.

If the claimant made a bad bargain, so that the market value of a
one-year-old car of that type is £4,500, not £35,500, he would be beter
off suing for tortious misrepresentation. His damages in contract would

be £4,500 — £4,000 = £500 whereas in tort they would be £5,000-
£4,000 = £1,000.

ach of

3. THEORETICAL UNDERPINNINGS
OF COMPENSATION

(1) Breach of contract

E‘ﬂ:iaz?% Perdue,lisq their seminal article “The Reliance !nteresgll:g
pckiioid agiges labelled the principle of putting the dalmamai i
protectin tﬂ 11“:-m - }f the contract had been perforrncd as | e

g the claimant’s expectation interest. They regarded this, Oll; i
claimant ingg ;szltlt odd kll'ld of compensation since it often I}])U .
ence the centra] €r position than if no contract had beC . hon

question raised by Fuller and Perdue was, "

10
(1936-37) 4¢ Yale LJ 52 ang 373
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Theoretical underpinnings of compensation 35

ual damages usually protect the claiman
example, should damages not be restric

, for i
\;}lznst :nt < made no worse off than if the contra
cla

)
U's expectation interesy?
ted to ensuring that the

: { ct had not b L
e eran d Perdue’s tert?mollpgy w_hy should not damages lf:?ezfig:ed
tectin the claimant’s reliance interest?
| 10R famous illustration of the dls.tmcnon between damages protectin
5 . Jajmant’s expectation 1and I‘Cl.lalllCﬁ interests is provided by the Ug
3 of Hawkins ¥ McGee. Thf_: claimant had burnt his hand and the
dant, who was a surgeon lntf:.rested in skin grafting, contractuall
| pmmisc’j the claimant to restore his hand to a perfect condition by ar):
1 P eration. The gpcl:atlon went wrong and, instead of having a perfect
. pand, the claimants hand was made worse than it was before the
upcm{ion. Two possible ways in Whlli:h the damages for the breach of
contract could be assessed were examined. The first was to deduct from
the value of the hand before the operation the value of the hand as it was
afier it — in Fuller and Perdue’s terminology this would protect the
claimant’s reliance interest. The second was to deduct from the value of
a perfect hand the value of the hand after the operation — this would
rotect the claimant’s expectation interest. The court held that for breach
of contract the claimant was entitled to be put into as good a position as
if the contract had been performed; hence the second measure of

damages was awarded. In other words the claimant’s expectation interest

waE maj
L uller and Perdue ultimately thought that at least for bargain promises
. - promises supported by consideration — protection of the expectation

interest could be justified on two main grounds. First, that the
expectation interest is the best measure of the claimant’s reliance interest
given that the latter is difficult to prove, particularly with regard to the
forgoing of opportunities to enter other bargains.'? But this seems a weak
argument'? since it is often just as difficult to prove what position the
claimant would have been in if the contract had been performed as it is
. to prove what position it would have been in if no contract had been
. made. Moreover, difficulty of proof does not justify picking what on this
. Teasoning would be an arbitrary measure. _

. Fuller and Perdue’s second justificatory argument is, in contrast, a
 forceful one. This is, in essence, that protecting the claimant’s expectation
. interest for promises supported by consideration ensures that partics reap

defen

T TR

& 2 (955 4,51;1“54; (1929).

| 00363 ale LJ 52, 60-61. i

B ;Jur % Amilay Prrsu{sivé criticism, see Friedmann ‘The Performance Icmmcwmgszt;}&tfﬂ{;'u&ggﬁ
amages’ (1995) 111 LQR 628, 635-636, 638. Sce also Stephen Smith

PP 78-96, 413-417. ’
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snd ;:1gcs loe it has placﬂd on the defendant’s per[ormanc
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= . L i
g S 2 Jefendant with an incentive to exchange resources wit
C

they provide th ‘he highest value on them; the efficient result is there,
those whg Sl'af‘c for cxample, A contracts to sell to B for £100 g a
promote ay,

: to B (ie that would yield him a profy
mahine L8k “Eri%ics to 1& and offers him £ Mﬂﬂpfoiﬁ:hua{
giD,QGO}. Eei‘%rjldcblc cﬁcoﬁragc'ﬂ to break the contract with B wer, he
matl‘.ri;"zi. : W ay B £10,000 expectation damages. Given that damage,
not hate:; Slfexpeﬁﬁéh rather than the Tehance interest, C will no be
21[;\?53 induce a breach Df_A’s_contract with B i.'mless he 9[}‘61-5 A s
than ,QIO,QQQ thereby indncatmg that the machine really is worth mq
to him than to B The expectation rule thus ensures that the machip
ends up where it 1s most o

In contrast to the above justification is Fried’s theory of ‘Contract
Promise’'® according to which, contract rests on the moral bindingness of
a Pl‘omisc,” This is essentially a revival of the will theory of contract
whereby a contractual obligation as against, for example, a tortious
obligation is regarded as resting on the defendant’s voj_lﬁary accePtance
of that obligation; and a promise, as a matter of convention,® is a

voluntarily undertaken obligation. (On this approach the expectation
Interest is the obvious and na

. . L\Whie of damages for all promises
even if gratuitous, since it represents the monetary equivalent of the
defendant’s promised performance.@‘ried expresses this as follows:

If T make a qu

to you, it is fair that |

you, I should do as 1 promise: and if I fail to keep my promisc
should be made to hand over the equivalent of the PL?D"/Ed

%-é {ﬁiﬁ;??’?ﬁf\’ﬂt L] 32, 60-62
e Analys :
Damages, Meaurs g 3% 2005) ch 4. See als, Birmingham “Breach of G
s | ’
) Fgftrm?a?ﬂ:::{“gau) i [!:1 Eiﬁmency (1970) 24 Rutgers LR 273; Beale Rem

e (1981]). : )
17 S%c?:.i;:;‘:ﬂsas-lir{}“‘k‘!"' ﬁ;g;] %ﬁi{? ws “The Will Theory of Contract Revived -
’5Ehl5-has E'!"h _Confract Tﬁgﬂg. (200 141.
18 Fried = Justification of con 4) chs 3
“Oniract as Propic, (1981 c{l:.a?m il

frid?

mm*ﬁ;nf."
-4, esp pp 74-78, also supports ? P
different reasons than Fried.
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Theoretical underpinnings of compensation 37

o In contract doctrine this proposition appears as the expectation
" W i gives the victim of a breach no more or less than he would have had

eyl . 19 Y
measy breach. J
n no
ere bee
hﬂd lh

. as it is on moral ‘rights’ or ‘principle’, ‘policy’ an
n this ‘-"e:;;l::asea?-gumems put forward in Fu]lell? andch;dl.?;s cr?;ark-.:
-wnsf-'quﬂ;n 4 Posner’s economic efficiency explanations provide merely
erol}?myl reasons for protccting the claimant’s expectation interest,
additiond romise is a bargain promise.
\‘-h:;;?:cgenwwmdmann has argued that, while

g : ormance intergst’/is more appropriate terminolo
Sinﬂqymzi:;&ifg interest’; that I;z%explatnatit:un fol:i'pthf law’s protectiongg;'
that e,-?prmance interest is that it is the natural and obvious concomitant
the per'® being a valid contract which confers a legal right to the
Df lhem emg ) .

omised performance; and that Fuller and ‘Perdue s promotion ?f the
‘eliance interest’ (at the expense of the ‘expectation interest’) was
misconceived and has had relatively little impact on the substantive law.

However, it should be stress»:':d that all the ab‘cwe .approaches,
purporting to justify the Pl:otcctmn of the expccta.tlon interest, run
counter to many of the writings of one of the most mﬂuen'tml Epghsl}
legal academics of the late twentieth century, Profess_m' Patrick fit:ya.h.
A major thrust of Atiyah’s work was that while protecting the
expectation interest may have been justified in the nineteenth century,
when people strongly believed in the moral bindingness of promises, a{ld
in upholding the free-market economy, it was far more difficult to justify
in the late twentieth century. He therefore argued that protection of the
reliance interest should be the normal rule and, while he did backtrack to
some extent,” his predominant view was that traditional contract law
protecting the expectation interest and built up on, what he regarded, as
mneteenth-century laissez-faire values was dead or at least mn its final
dea.lh throes_

But his attack grossly overstated the position; for while the law does
and should enable a promisor to escape from a contract more easily than
' the past — reflecting a greater concern in today’s age for the weak —

¢re is still a large area where the expectation interest is and should be
Ei@ted for breach of a binding promise. Indeed the development of

missory estoppel and the reform of privity potentially open the way

= 17
L The " “The Performance Yntcm t in Contract Damages’ (1995) 111 LQR 628.
in Ef:” e Fall of the Freedom of Cnn;aclrn{lgi'g]; Promises, Morals and Law (1981); essays 2&3::;
g '3" ':"‘ (-WE?C:IIHQB?). Similar views are put forward ngﬂ%’; The Death of
b Wil ollins The Law of Contract (4th edn, 2003) pp ’
“ctin to the Lo of Contract (5th edm, 1995) pp 2734, 444464,
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tion to compensatory damages

enforced. Moreover, while i , .

promises 10 ¢ Contracts, restriction to the reliance jp, Us
der promissory estoppel or where g :,‘ s

the consideration and the de{fenfiant’s lial; ‘;3

: rtio - Jand of the courts preferring tq ,

ro il Englan m
g o indication 10 thgf reliance rather than the exp,. Wt

es .
contractual damag and its central protection of the pp

4 ct la"‘rj - '] - 1
. ontra F n ; §
mtﬁmﬁt-ﬁ r?intercst, remains fully alive and Is In no sense dying Ay
expectalio

Friedmann has written:

. thrust of modern law has been in the very opposite direction .., (TThere
imhe main

: rformance interest. On the contrary, one of
. f weakening of the pe . o the
are no SIST:; (i}n : odern contract law is the strengthening of the pm:tl:cnun accorded y,
major tren Traditional limitations upon the availability of specifi

ce interest.
:c:fopre::nn;mand upon the recovery of performance damages have either ber

removed or severely curtailcd.ﬁ

One final point, which concerns Fuller and lf'crdue’s interest analysi;
is that it does not seem particula.l:ly helpfu} and indeed may be confusin
to subdivide the expectation mterest nto damages protecting the
(subsidiary) reliance and expectation interests, ?]though th]s sa
approach often adopted by commentators. All possible confusion is bes
avoided by using the expectation and reliance interests to refer only w
the overall interest that the damages are seeking to protect. If »
confined, there is no question of combining the different interests since thy
mutually inconsistent.®

——

(2) Torts
7 the

In the tort realm (with the exception of misreprcscnta_tiﬂﬂ) g

t.heoycm:al underpinnings of compensation have not been disc 1h
re.lat]ﬂn Tﬂ ANYT rAantravtravos s mesmes eoale ma 21 & _ L o e mmdavT Q;m ghcl
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